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I. Underwriter review of binder requirements for compliance (10 min.) -Whether a settlement is being 

performed by a law firm or non-attorney settlement agent, the closer should provide the title underwriter with 

copies of all settlement documents that are intended to satisfy requirements in the title binder prior to closing to 

confirm they are, in fact, satisfactory. This provides the added safety of a “second set of eyes” and avoids 

scenarios in which executed (and possibly recorded) documents are rejected by the title insurer, delaying policy 

issuance and necessitating post- closing corrective action. Even the most experienced closers can overlook 

problems due to time constraints and pressure to close – underwriters are an important backstop and can act as 

“gatekeepers” if they are provided with documentation in a timely fashion. The underwriter should be asked  to 

review such documents as:   

• Deeds – Review legal description & derivation clause against binder. Check for correct names/parties 

and note any reservations, easements, restrictive covenants or rights of first refusal/options. 

• Surveys – Underwriting must review before closing and revise binder.  Disclose all survey issues to 

buyer.  

• Entity Documents – Review Good Standing Certificate, Resolution and Bylaws/Operating 

Agreement.  Beware of “stacked entities” in which additional entities are members, managers or 

officers of entities, thereby requiring documentation establishing good standing and authorization to 

act at each entity level. 

• Court Documents – Review Orders to confirm they are final and non-appealable and resolve title 

issues “with prejudice.” Orders “non-suiting” or dismissing matters “without prejudice” may not be  

sufficient  to clear title. 

• Disclaimers – Title to property cannot be disclaimed after a party exercises dominion or control over 

property, benefits from the property or executes a contract to sell. Be sure to discuss disclaimers with 

underwriting personnel.  

 

II. Legal Descriptions (5 min.) - Legal descriptions are one of the most common sources of title problems. 

Careful review of the legal description can alert the underwriter and practitioner to lurking problems such as:  

 

• Partial lot conveyances (e.g. “Lot 1 and the Southern half of Lot 2”) may indicate illegal subdivision, 

tax parcel, access and set-back issues. 

• If acreage or dimensions are stated in a legal description, the title binder will generally include 

exception as to “exact acreage.” Any questions regarding acreage or dimensions should be addressed 

by a surveyor. 

• When insuring one owner or lienholder as to multiple parcels, the title binder should reflect each 

parcel as if owned by different parties. For example, if insuring parcels “A” and “B” where A blocks 

access to B, the binder should note lack of access to and from B. This alerts the parties to the 

possible consequences of separate ownership in the event of a subsequent conveyance or 

encumbrance. 

• Never differ from the record title legal description unless based on a subsequent, valid subdivision 

plat or a surveyor certifies they are “one and the same.” 

• Make sure boundary line adjustments are approved by municipality and all mortgages, other liens 

and leases are released as appropriate. 

• Use latest subdivision plat description. 

 

 



III. Quitclaims versus Deeds of Gift (5 min.)– Parties frequently conflate quitclaims deeds and deeds of 

gift. The following distinctions should be kept in mind:  

 

 

• A Deed of Gift has no consideration and is exempt from recordation taxes. Deeds of Gift are 

appropriate, for example, when gifting property to family members and trusts.  

• A Quitclaim Deed contains no warranties and is appropriate, for example, when the grantor is 

unsure of ownership or when clearing a cloud on title. 

• A deed can be both a Quitclaim and Deed of Gift – for example when conveying property of 

questionable title for no consideration. 

• Exercise caution when using a quitclaim deed as it may cut the grantee off from prior warranties of 

title and may abrogate existing title policy coverage. 

 

 

IV. Mechanic’s Lien Coverage (5 min.) – Virginia remains one of the riskiest jurisdictions for insuring 

against mechanic’s liens. Closers and underwriters should keep in mind the following:  

• The Statute of limitations to enforce a recorded MML is the later of six months from filing the MML 

or 60 days after construction is completed or terminated.  

• It is risky to postpone providing underwriting with “non-posted” ML requirements until post-closing 

as the parties may not cooperate and underwriter may not approve. 

• If ML is “bonded off”, the underwriter must confirm that the bond or cash has been posted per court 

order. 

• Only use the ALTA 14.1-06 (w/MML) for credit line deed of trust coverage in Virginia – the 

“pending disbursement clause” is the source of ML coverage for lenders. 

 

 

V. Lender Induced Conveyances (5 min.) – Closers and underwriters need to exercise caution when 

lenders request that title be taken or conveyed other than as intended by the parties in order to satisfy loan 

program, loan underwriting or similar requirements (for example when loan application is in one spouse’s 

name). Such lender demands may have un-intended consequences such as:   

 

• Attachment of judgments or other liens due to the title company not knowing to adverse all 

necessary and proper parties. 

• Attachment of liens due to severed tenancy-by-the-entireties. 

• Loss of coverage under existing owner’s title policy. 

• Estate planning implications.  

  

 

 

VI. Municipal Liens (5 min.) - Municipal liens are often the source of conflict between buyers and sellers 

as well as closing firms and title underwriters due to the following peculiar underwriting considerations:  

 

• Municipal liens have the same priority as real estate taxes. 

• Most underwriters require satisfaction and release of all municipal claims reflected in tax records 

even if a notice of lien has not been recorded by the municipality as required by the Code of 

Virginia. 

• Reducing a municipal claim to a judgment does not eliminate the statutory priority lien on the 

property to which municipal services were provided. 

• A municipal judgment applies to all properties in the jurisdiction where docketed. 

 

 



VII. Powers of Attorney (5 min.) – Powers of Attorney can provide convenience to the parties and allow the 

elderly to empower trusted family and friends to act for them. They can also be a source of fraud and invalid 

conveyances. Use caution in the following scenarios:  

 

• Practitioners are generally aware that any POA conveyance which constitutes “self-dealing” is 

invalid. Remember that includes conveyances to the attorney-in-fact that are intended to facilitate 

refi’s. 

• A POA is not appropriate for Affidavits and Indemnities in which the principal is making factual 

certifications purportedly based on personal knowledge. 

• Disburse any and all proceeds to the principal - not to the attorney-in-fact. 

• Some POA’s are only effective upon disability. 

• A POA cannot be used after the principal is dead and or after a guardian or conservator has been 

appointed for the principal depending on language in the court order. 

 

VIII. Closing Traps – While underwriters are the ultimate gate keepers, closers play a critical role in 

preventing fraud and ensuring transactions are properly documented and insurable. Here are a few scenarios that 

require extra caution: (5 min.) 

 

• If the title examination does not reveal any deeds of trust of record, most title insurers require a “No 

Financing Affidavit”. Believe it or not, many people are honest and will disclose mortgages they are 

aware of and which may have been recorded or indexed improperly. Failure to obtain the Affidavit 

can delay policy issuance and create unnecessary claims. 

• Always pay off lenders directly - this is required by state law. Do not remit pay-offs to the seller’s 

attorney or title company. 

• Always make proceeds payable to the same individuals or entities that are conveying or 

encumbering property. That is - pay the grantors. 

• If a tax sale is pending, double check tax payoffs with both the municipality and its counsel. 

• Reconsider applicability of the auto-subordination statute if the loan amount changes on a refi (see 

generally Bulletin VA 2018003 attached). 

• Consider the effect of changes in anticipated loan amount on premium. 

• Always read the contract for bargained for easements, restrictions, etc. 

 

 

IX. Inter-Underwriter Indemnities and Affirmative Coverage (10 min.) – Often unreleased liens and 

other title problems are addressed by having the current title insurer indemnify the current insurer. Many of 

these indemnities are established pursuant to the Virginia Inter-Underwriter Indemnity Treaty which was 

entered into by most title insurers in the Fall of 2015. It is important to note, that the Treaty has strict limitations 

and conditions (see Bulletins VA 2015002 and VA 2016001attached). Indemnities which do not fit the 

parameters of the treaty must be specific and in writing and approved by the underwriter. Closers and 

underwriters often overlook the following when relying on the treaty or a specific letter of indemnity:   

 

• The Treaty only applies to existing loan policies if the insured lender has taken title by foreclosure or 

deed-in-lieu and is now conveying. Even then, coverage is limited to unreleased liens. 

• There is a distinction between a “proceed to foreclose letter”, an offer to indemnify and a letter of 

indemnity. 

• Always document disclosure to the buyer of any matter insured pursuant to an indemnity. 

• Underwriters should call out and affirmatively insure over indemnified title issues when possible 

rather than deleting them from the binder. 

 

X. General Rules to Live By (5 min.)  – While title insurance is very fact specific, here are a few general 

rules of underwriting:  



• Underwriters should always keep title binders up to date.  

• Do not confuse the inability to insure a property right with the need to take exception for claimed 

rights. 

• Title insurers are trained to except generally but to insure specifically. 

• When in doubt, whether you are a closer or an underwriter - call underwriting counsel. 

 


