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I. General Considerations: 

A. Title Insurance policies are subject to the rules generally applicable to all 
other contracts of insurance.  Marandino v. Lawyers' Title Ins. Corp., 156 
Va. 696, 700 (1931). 

II. Is there a Policy? 

A. Original Policy. 

B. Copy of Policy. 

C. Policy Number. 

D. Commitment and Settlement Statement or other proof of payment. 

1. In Dak Props., Inc. v. Stewart Title Guar. Co., 20 Va. Cir 196 
(Fairfax, 1990), a closing attorney absconded with closing funds, 
including the title insurance premium, after the transaction went to 
record.  The purchasers sued seeking coverage under a policy for 
which they had paid, but the agent had never issued.  The Circuit 
Court overruled the demurrer of the title insurance company, finding 
that the Complaint had plead sufficient allegations to move forward. 

2. In MacDonald v. Lawyers Title Ins. Corp., No. 95-1219, No. 95-
1220, 1996 U.S. App. LEXIS 4505 (4th Cir. Mar. 15, 1996), in the 
context of a foreclosure the Fourth Circuit Court of Appeals, in an 
unpublished opinion, affirmed the District Court’s ruling that the 
title insurer was obligated to issue a policy, even though not all of 
the technical requirements of the commitment were met. 

3. However, the mere fact that there is a title commitment does not 
necessarily mean that there is a valid policy.  See Wells Fargo Bank, 

N.A. v. Old Republic Nat'l Title Ins. Co., Civil Action No. 01:09-cv-
297, 2009 U.S. Dist. LEXIS 118655 (E.D. Va. Dec. 17, 2009) aff’d 
at 413 F. App'x 569 (4th Cir. 2011). 

III. Is the Claimant the Correct Named Insured? 

A. Who is an “Insured” under an Owner’s Policy  

1. The Owner explicitly named in the policy. 

2. Successors to the Title of the Insured by operation of law as 
distinguished from purchase, including heirs, devisees, survivors, 
personal representatives, or next of kin; 

a. In 1981, Lawyers Title issued a policy to the Singer 
Corporation.  In 1987, Singer began a reorganization that 
included the spinoff of a new corporation known as “Link”, 
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which was wholly owned by Singer.  Singer conveyed the 
property at issue to Link by special warranty deed on April 
25, 1988 in exchange for 593,933 shares of Singer stock.  In 
August of 1988, Singer sold all of its stock in Link to CAE, 
which in turn merged Link into a new corporation known as 
“CAE-Link Corporation.”  CAE-Link made a claim on the 
policy arising out of restrictive covenants that affected the 
title to the property.  Lawyers Title denied the claim and 
CAE-Link filed suit.  The U.S. District Court of the District 
of Maryland ruled that the conveyance by Singer to Link  in 
1988 constituted a "purchase" of the property rather than a 
succession to Singer's interest "by operation of law" and, 
therefore, under the terms of the policy, coverage ended at 
that point.  CAE-Link appealed, and in an unpublished 
opinion, the 4th Circuit Court of Appeals affirmed the 
decision of District Court.  Lawyers Title Ins. Co. v. CAE-

Link Corp., No. 94-1434, 1995 U.S. App. LEXIS 391 (4th 
Cir. Jan. 10, 1995). 

b. In Pitsilides v. Lawyers Title Ins. Co., 42 Va. Cir. 54 (Va. 
Beach, 1997) a general partnership was dissolved by 
agreement of the two individual partners.  The partnership 
conveyed the parcel at issue by general warranty deed from 
the partnership to one of the partners, as trustee of a land 
trust.  When a defect in title was discovered, the partner, as 
trustee, sued to enforce the policy originally issued to the 
partnership.  The Circuit Court sustained the demurrer of the 
title insurance company, holding that the partner, as trustee, 
did not derive his title “by operation of law”. 

c. When in doubt, and sometimes even when not in doubt, 
check with the underwriter to make sure that coverage will 
carry over. 

3. Successors to an Insured by dissolution, merger, consolidation, 
distribution, or reorganization;   

4. Successors to an Insured by its conversion to another kind of Entity;   

5. A grantee of an Insured under a deed delivered without payment of 
actual valuable consideration conveying the Title:  

a. If the stock, shares, memberships, or other equity interests of 
the grantee are wholly-owned by the named Insured, 

b. If the grantee wholly owns the named Insured,   
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c. If the grantee is wholly-owned by an affiliated Entity of the 
named Insured, provided the affiliated Entity and the named 
Insured are both wholly-owned by the same person or Entity, 
or   

d. If the grantee is a trustee or beneficiary of a trust created by 
a written instrument established by the Insured named in 
Schedule A for estate planning purposes. 

6. The coverage of the policy shall continue in force as of Date of 
Policy in favor of an Insured, but only so long as the Insured retains 
an estate or interest in the Land, or holds an obligation secured by a 
purchase money Mortgage given by a purchaser from the Insured, 
or only so long as the Insured shall have liability by reason of 
warranties in any transfer or conveyance of the Title.  The policy 
shall not continue in force in favor of any purchaser from the Insured 
of either (i) an estate or interest in the Land, or (ii) an obligation 
secured by a purchase money Mortgage given to the Insured 

7. The insured purchased title insurance for a 300-acre tract it had 
assembled for development. It obtained a special warranty deed for 
one parcel, which it later conveyed to a homebuilder. However, the 
grantor had previously conveyed this same property to someone 
else, and this owner commenced a trespass action. The insured 
repurchased the tract and sought indemnity. It also requested that the 
insurer defend the trespass litigation. On appeal, the court reversed 
the summary judgment regarding the repurchase cost, but affirmed 
as to the duty to defend. By its terms, the policy provided coverage 
for as long as the insured retained an interest in the land, and the 
coverage extended to covenants of warranty given in the transfer of 
the land. Thus, when the insured transferred the land by special 
warranty, it did not remain liable for any preexisting title defect, and 
the repurchase expenses were not covered. However, the trespass 
claim arose from a title defect during the period before the insured 
conveyed it. The policy insured against loss incurred during the 
policy period and not when the claims were made. Chi. Title Ins. Co. 

v. 100 Inv. Ltd. P'ship, 355 F.3d 759, 761 (4th Cir. 2004) 

B. Who is an “Insured” under a Loan Policy? 

1. The Lender explicitly named in the policy.  

2. The owner of the Indebtedness and each successor in ownership of 
the Indebtedness, whether the owner or successor owns the 
Indebtedness for its own account or as a trustee or other fiduciary, 
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except a successor who is an obligor under the provisions of the 
conditions of the policy;     

3. The person or Entity who has “control” of the “transferable record,” 
if the Indebtedness is evidenced by a “transferable record,” as these 
terms are defined by applicable electronic transactions law; 

4. Successors to an Insured by dissolution, merger, consolidation, 
distribution, or reorganization;   

5. Successors to an Insured by its conversion to another kind of Entity;   

6. A grantee of an Insured under a deed delivered without payment of 
actual valuable consideration conveying the Title: 

a. If the stock, shares, memberships, or other equity interests of 
the grantee are wholly-owned by the named Insured,   

b. If the grantee wholly owns the named Insured, or   

c. If the grantee is wholly-owned by an affiliated Entity of the 
named Insured, provided the affiliated Entity and the named 
Insured are both wholly-owned by the same person or Entity;    

7. Any government agency or instrumentality that is an insurer or 
guarantor under an insurance contract or guaranty insuring or 
guaranteeing the Indebtedness secured by the Insured Mortgage, or 
any part of it, whether named as an Insured or not;   

8. All rights and defenses as to any successor that the Company would 
have had against any predecessor Insured, unless the successor 
acquired the Indebtedness as a purchaser for value without 
knowledge of the asserted defect, lien, encumbrance, or other matter 
insured against by the policy are reserved as to 1-6, above. 

9. In Wedgewood Homes, Inc. v. S. Title Ins. Corp., 24 Va. Cir. 262 
(Fredericksburg, 1991), the Circuit Court held that a property owner 
is not a third-party beneficiary of a title insurance policy and 
therefore could not maintain an action to force the title insurance 
company to issue further endorsements on construction 
advancements. 

10. The coverage of the policy shall continue in force as of Date of 
Policy in favor of an Insured after acquisition of the Title by an 

Insured or after conveyance by an Insured, but only so long as the 
Insured retains an estate or interest in the Land, or holds an 
obligation secured by a purchase money Mortgage given by a 
purchaser from the Insured, or only so long as the Insured shall have 
liability by reason of warranties in any transfer or conveyance of the 
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Title.  The policy shall not continue in force in favor of any 
purchaser from the Insured of either (i) an estate or interest in the 
Land, or (ii) an obligation secured by a purchase money Mortgage 
given to the Insured. 

IV. Does the Claim involve the correct Property? 

A. The policy defines the term “Land” as “[t]he land described in Schedule A, 
and affixed improvements that by law constitute real property.  The term 
"Land” does not include any property beyond the lines of the area described 
in Schedule A, nor any right, title, interest, estate, or easement in abutting 
streets, roads, avenues, alleys, lanes, ways, or waterways, but this does not 
modify or limit the extent that a right of access to and from the Land is 
insured by this policy.” 

B. In a deed conveying land or an interest in land, the main object of the 
description "is not in and of itself to identify the land sold . . . but to furnish 
the means of identification, and when this is done it is sufficient." Harper 

v. Wallerstein, 122 Va. 274, 278, 94 S.E. 781, 782 (1918).  

C. The description of the subject property must be sufficient "to afford the 
means, with the aid of extrinsic evidence, of ascertaining with accuracy 
what is conveyed and where it is." Smith v. Bailey, 141 Va. 757, 768, 127 
S.E. 89, 93 (1925). 

D. "The description need not be given with such particularity as to make a 
resort to extrinsic evidence [unnecessary]." Pavlock v. Gallop, 207 Va. 989, 
993, 154 S.E.2d 153, 156 (1967).  

E. A description of property has been held to be sufficient when “any person 
of reasonable intelligence, whether a surveyor or not, would have no 
difficulty in definitely locating all its boundaries.”  Carter v. Hook, 116 Va. 
812, 817, 83 S.E. 386, 388 (1914). 

V. Is the Claim “Post-Policy”? 

A. Title Insurance Policies “look back in time” as opposed to indemnifying 
against potential liability in the future. 

B. What is the Date and Time of Policy? 

C. The Supreme Court of Virginia held that it was not a breach of contract 
under the policy when title insurance company denied coverage related to a 
claim for an easement by necessity across the insured property.   The Court 
stated, “[w]hile an easement by necessity legally arises at the time the 
servient estate is severed from the dominant estate, the easement may 
remain inchoate until established through judicial order or otherwise.  An 
easement often is not judicially established or sought to be established for 



Anatomy of a Title Insurance Claim 

Page 6 of 24 
 

 

John E. Rinaldi 

Walsh Colucci Lubeley & Walsh PC  
4310 Prince William Pkwy. , Suite 300  

Prince William, VA  22192 

Phone:  (703) 680-4664 | Ext. 5116  

jrinaldi@thelandlawyers.com 

many years following the initial severance.  If, as the Neighbors contend, 
this exception in the title policy is not applicable to easements by necessity 
established after the policy date, a title insurance company, before issuing a 
policy of insurance, would be required to research the title records for all 
contiguous properties to determine whether a latent easement by necessity 
existed in order to protect itself against exposure for a subsequently 
established easement by necessity. This is an unreasonable burden to place 
on the title insurance company.”  Carstensen v. Chrisland Corp., 247 Va. 
433, 442, 442 S.E.2d 660, 665 (1994) (internal citations omitted). 

D. However, in Reams v. S. Title Ins. Corp., 43 Va. Cir. 494 (City of 
Richmond, 1997), the Circuit Court overruled the demurrer of the title 
insurance company when an insured owner sued for coverage on a loss 
related to an easement by prescription, noting that it was necessary to take 
evidence on when the right to the prescriptive easement arose. 

VI. Is the Claim Covered? 

A. Title being vested other than as stated in Schedule A. 

B. Any defect in, lien, or encumbrance on the Title.  This includes but is not 
limited to insurance against loss from: 

1. A defect in the Title caused by: 

a. Forgery, fraud, undue influence, duress, incompetency, 
incapacity, or impersonation; 

b. Failure of any person or Entity to have authorized a transfer 
or conveyance; 

c. A document affecting Title not properly created, executed, 
witnessed, sealed, acknowledged, notarized, or delivered; 

i. “A writing that is not properly notarized in 
accordance with the laws of the Commonwealth shall 
not invalidate the underlying document, however, 
any such writing shall not be in proper form for 
recordation. All writings admitted to record shall be 
presumed to be in proper form for recording after 
having been recorded, and conclusively presumed to 
be in proper form for recording after having been 
recorded for a period of three years, except in cases 
of fraud.” Va. Code Ann. §55.-106.2.  

ii. “A writing that appears on its face to have been 
properly notarized in accordance with the Virginia 
Notary Act (§ 47.1-1 et seq.) shall be presumed to 



Anatomy of a Title Insurance Claim 

Page 7 of 24 
 

 

John E. Rinaldi 

Walsh Colucci Lubeley & Walsh PC  
4310 Prince William Pkwy. , Suite 300  

Prince William, VA  22192 

Phone:  (703) 680-4664 | Ext. 5116  

jrinaldi@thelandlawyers.com 

have been notarized properly and may be recorded 
by the clerk.”  Va. Code Ann. § 17.1-223.C 

d. Failure to perform those acts necessary to create a document 
by electronic means authorized by law; 

e. A document executed under a falsified, expired, or otherwise 
invalid power of attorney; 

f. A document not properly filed, recorded, or indexed in the 
Public Records including failure to perform those acts by 
electronic means authorized by law; or 

g. A defective judicial or administrative proceeding. 

2. The lien of real estate taxes or assessments imposed on the Title by 
a governmental authority due or payable, but unpaid as of the date 
of the policy. 

C. Unmarketable Title. 

1. The policy defines “Unmarketable Title” as “Title affected by an 
alleged or apparent matter that would permit a prospective purchaser 
or lessee of the Title or lender on the Title or a prospective purchaser 
of the Insured Mortgage to be released from the obligation to 
purchase, lease, or lend if there is a contractual condition requiring 
the delivery of marketable title.” 

2. Under Virginia law, “Marketable Title” is “one which is free from 
liens or encumbrances; one which discloses no serious defects and 
is dependent for its validity upon no doubtful questions of law or 
fact; one which will not expose the purchaser to the hazard of 
litigation or embarrass him in the peaceable enjoyment of the land; 
one which a reasonably well-informed and prudent person, acting  
upon business principles and with full knowledge of the facts and 
their legal significance, would be willing to accept, with the 
assurance that he, in turn, could sell or mortgage the property at its 
fair value.”  Madbeth, Inc. v. Weade, 204 Va. 199, 202, 129 S.E.2d 
667, 669 (1963).  

D. No Right of Access to and from the Land. 

1. This only covers legal access, not the quality of the actual physical 
access.  It also does not cover any particular access 

2. “Every deed conveying land shall be construed to include all 
buildings, privileges and appurtenances of every kind belonging to 
the lands therein embraced unless an exception therefor is made in 
the deed. The owner of land which is subject to an easement for the 
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purpose of ingress and egress may relocate the easement, on the 
servient estate, by recording in the office of the clerk of the circuit 
court of the county or city wherein the easement or any part thereof 
is located, a written agreement evidencing the consent of all affected 
persons and setting forth the new location of the easement. In the 
absence of such written agreement, the owner of the land which is 
subject to such easement may seek relocation of the easement on the 
servient estate upon petition to the circuit court and notice to all 
parties in interest. The petition shall be granted if, after a hearing 
held, the court finds that (i) the relocation will not result in economic 
damage to the parties in interest, (ii) there will be no undue hardship 
created by the relocation, and (iii) the easement has been in 
existence for not less than ten years.”  Va. Code §55-50. 

3. In Title & Tr. Co. v. Barrows, 381 So. 2d 1088 (Fla. Dist. Ct. App. 
1979), the First District Court of Appeals for Florida ruled that 
property owners had no claim under their title policy for a lack of 
access to their land, even though the “road” to the property was just 
a continuation of a sandy beach that was covered by high tide water 
during the spring and fall of each year.  The property nonetheless 
had legal access. 

4. If your client is expecting particular access to the property, make 
sure that the policy insures that particular access, by a specific 
endorsement to the policy or by including the specific easement or 
right-of-way in the description of the “Land” in Schedule A of the 
policy. 

E. If a notice, describing any part of the Land is recorded in the Public Records 
setting forth the violation or intention to enforce, but only to the extent of 
the violation or enforcement referred to in that notice, the violation or 
enforcement of any law, ordinance, permit, or governmental regulation 
(including those relating to building and zoning) restricting, regulating, 
prohibiting, or relating to: 

1. The occupancy, use, or enjoyment of the Land;  

2. The character, dimensions, or location of any improvement erected 
on the Land;  

3. The subdivision of land;  

4. Environmental Protection. 

a. “Public Records are defined as “Records established under 
state statutes at Date of Policy for the purpose of imparting 
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constructive notice of matters relating to real property to 
purchasers for value and without Knowledge.”  

i. The policy defines "Knowledge" or "Known" as 
“Actual knowledge, not constructive knowledge or 
notice that may be imputed to an Insured by reason 
of the Public Records or any other records that impart 
constructive notice of matters affecting the Title.”  

b. With respect to matters of Environmental Protection, "Public 
Records" also includes environmental protection liens filed 
in the records of the clerk of the United States District Court 
for the district where the Land is located.   

F. An enforcement action based on the exercise of a governmental police 
power otherwise not covered if a notice of the enforcement action, 
describing any part of the Land, is recorded in the Public Records, but only 
to the extent of the enforcement referred to in that notice. 

G. The exercise of the rights of eminent domain if a notice of the exercise, 
describing any part of the Land, is recorded in the Public Records. 

H. Any taking by a governmental body that has occurred and is binding on the 
rights of a purchaser for value without knowledge. 

I. Title being vested other than as stated in Schedule A or being defective 

1. As a result of the avoidance in whole or in part, or from a court order 
providing an alternative remedy, of a transfer of all or any part of 
the title to or any interest in the Land occurring prior to the 

transaction vesting Title as shown in Schedule A because that prior 
transfer constituted a fraudulent or preferential transfer under 
federal bankruptcy, state insolvency, or similar creditors’ rights 
laws; or 

2. because the instrument of transfer vesting Title as shown in 
Schedule A constitutes a preferential transfer under federal 
bankruptcy, state insolvency, or similar creditors’ rights laws by 
reason of the failure of its recording in the Public Records to be 
timely, or to impart notice of its existence to a purchaser for value 
or to a judgment or lien creditor. 

J. Any defect in or lien or encumbrance on the Title or other matter otherwise 
covered as set forth above that has been created or attached or has been filed 
or recorded in the Public Records subsequent to Date of Policy and prior to 
the recording of the deed or other instrument of transfer in the Public 
Records that vests Title as shown in Schedule A (otherwise known as the 
“gap period”). 



Anatomy of a Title Insurance Claim 

Page 10 of 24 
 

 

John E. Rinaldi 

Walsh Colucci Lubeley & Walsh PC  
4310 Prince William Pkwy. , Suite 300  

Prince William, VA  22192 

Phone:  (703) 680-4664 | Ext. 5116  

jrinaldi@thelandlawyers.com 

VII. Additional Coverage under Enhanced Policies.   

A. Some 1-4 Residential Properties may have “enhanced policies” that cover 
additional items, such as: 

1. Post-Policy Forgery, 

2. Post-Policy Encroachments, 

3. Post-Policy Adverse Possession, 

4. Mechanic’s Liens for labor or materials performed before the Date 
of the Policy, 

5. Post-Policy claims of Easement by Prescription, 

6. Certain Building Permit and Zoning Violations,  

7. Vehicular and Pedestrian Access,  

8. Encroachment of Improvements onto Easements and Set-Backs,  

9. Subdivision Violations,  

10. Restrictive Covenant Violations,  

11. Structural Damage caused by Mineral Extraction or Easement Use 
by others, and 

12. Encroachment of Boundary Walls and Fences, 

B. The enhanced coverages are subject to deductibles and caps that are less 
than the Policy Limits,  

1. Subdivision Law Violation: deductible - lesser of 1% of policy 
amount or $2,500; liability cap - $10,000. 

2. Building Permit: deductible - lesser of 1% of policy amount or 
$5,000; liability cap - $25,000. 

3. Zoning Violation: deductible - lesser of 1% of policy amount or 
$5,000; liability cap - $25,000. 

4. Encroachment of Boundary Walls or Fence - deductible - lesser of 
1% of policy amount or $2,500; liability cap - $5,000. 

C. READ THE POLICY! 

VIII. Is the Claim Excluded from Coverage? 

A. Any law, ordinance, permit, or governmental regulation (including those 
relating to building and zoning) restricting, regulating, prohibiting, or 
relating to: 

1. The occupancy, use, or enjoyment of the Land;   
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2. The character, dimensions, or location of any improvement erected 
on the Land;   

3. The subdivision of land; or   

4. Environmental protection; or 

5. Alternatively, the effect of any violation of these laws, ordinances, 
or governmental regulations.   

6. This exclusion does not modify or limit the coverage provided by 
the covered risks related to governmental enforcement actions 
disclosed by the Public Records or as modified in enhanced policies.  

a. In Nejati v. Stageberg, 286 Va. 197, 747 S.E.2d 795 (2013) 
an owner purchased a lot that had been illegally subdivided.  
In a quiet title action, the Circuit Court ruled that the owners 
of the two illegally subdivided parcels owned the single 
legally subdivided parcel as tenants in common.  The 
Supreme Court of Virginia overturned that decision, 
reiterating that there is a distinction between the ownership 
of property and the regulation of the use of property.   
“Failure to comply with Code §15.2-2254 results in 
significant limitations on the use of the property by the 
owner; however, it does not prevent conveyance of the 
property.” 286 Va. at 203, 747 S.E.2d at 798 (emphasis in 
original).  See also, Board of Zoning Appeals v. Columbia 

Pike, Ltd., 213 Va. 437, 438 (1972) (“[The County has] 
confused the use of property with compensation for use of 
property. These are two entirely separate and distinct 
things."). 

b. In Haw River Land & Timber Co. v. Lawyers Title Ins. 

Corp., 152 F.3d 275, 276 (4th Cir. 1998), timber company 
purchased timber rights to 712 acres of land, but later learned 
179 of those acres were in a buffer zone created by a 
municipal ordinance prohibiting timbering. Notice of the 
ordinance was not recorded or registered in the land records. 
The timber company took the position that the ordinance 
rendered title to the 179 acres of timber unmarketable. The 
district court entered summary judgment in favor of the title 
company. The timber company appealed. The court found 
that the title policy expressly excluded from coverage any 
loss or damage resulting from any ordinance, zoning law, or 
environmental protection legislation regulating the use of 
land except to the extent that notice was recorded. The court 
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concluded that the marketability of legal title was unrelated 
to that property's economic value since the title was 
essentially for the removal of timber in a limited portion of 
the land acquired. The ordinances that the timber company 
relied on as a title defect did not impair the grantor's ability 
to convey a timber deed, just the ability to harvest that 
timber. 

c. In Layman v. Friedlander, 63 Va. Cir. 10 (Fairfax, 2003), 
the Circuit Court sustained the demurrer of the title 
insurance company, without leave to amend, to Plaintiff’s 
suit alleging negligence and breach of contract arising out of 
the fact that a portion of Plaintiff’s property was within the 
100 year flood plain 

B. Any governmental police power other than as specifically covered. 

C. Rights of eminent domain other than those specifically covered.     

D. Defects, liens, encumbrances, adverse claims, or other matters:   

1. Created, suffered, assumed, or agreed to by the Insured Claimant;  

a. Plaintiff, in her capacity as Trustee, purchased a policy 
insuring the title to a property held in the Trust. In addition 
to serving as Trustee, Plaintiff was also (i) the sole holder of 
the right to revoke the trust and (ii) the sole beneficiary of 
the Trust for the duration of her life. At the time she 
purchased the policy, a number of IRS liens were pending 
against Plaintiff in her personal capacity. Later, a sale of the 
Property to a third party foundered because the IRS liens 
operated as liens on the Property. Plaintiff subsequently 
defaulted on the mortgage payments for the Property, and 
the Property was sold at a foreclosure auction for an amount 
less than she would have received from the sale that had 
previously foundered.  The title company denied coverage 
for the IRS liens, claiming that they were “created, suffered 
or assumed” by the Plaintiff.  The U.S. District Court for the 
Eastern District of Virginia, Alexandria Division, ruled 
against the title insurance company.  Murnan v. Stewart Title 

Guar. Co., 585 F. Supp. 2d 825, 826 (E.D. Va. 2008). 

b. Three months later, the District Court, sua sponte, entered 
an Order stating that it would reconsider its ruling and 
directed the parties to brief the issues further. 
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c. Three months after that, the District Court overturned itself 
and ruled that the Plaintiff, as Trustee, "suffered" the liens 
on the Property when she, as Trustee, chose to acquire it 
because:  (i) she was aware of the IRS liens against her in 
her personal capacity; (ii) those liens automatically became 
liens on all of property and rights to property held by her in 
her personal capacity; and (iii) she knew that she held 
expansive rights to the Trust Property, namely a lifetime 
beneficial interest and an unconditional right to revoke the 
Trust.  So, when, acting as Trustee, she purchased the 
Property, she permitted the liens to attach to the Property and 
thus “suffered” the liens on the Property.  Murnan v. Stewart 

Title Guar. Co., 607 F. Supp. 2d 745, 747 (E.D. Va. 2009).  
The Fourth Circuit upheld the order in an unpublished 
opinion. Murnan Spring Hill Tr. v. Stewart Title Guar. Co., 
374 F. App'x 459 (4th Cir. 2010) 

2. Not known to the Company, not recorded in the Public Records at 
Date of Policy, but known to the Insured Claimant and not disclosed 
in writing to the Company by the Insured Claimant prior to the date 
the Insured Claimant became an Insured under the policy;     

3. Resulting in no loss or damage to the Insured Claimant;   

a. See Section XIV, below for a further discussion on “Loss” 
under the policy. 

4. Attaching or created subsequent to Date of Policy (however, this 
does not modify or limit the coverage specifically provided related 
to the gap period or in enhanced policies); or   

5. Resulting in loss or damage that would not have been sustained if 
the Insured Claimant had paid value for the Title.   

E. Any claim, by reason of the operation of federal bankruptcy, state 
insolvency, or similar creditors’ rights laws, that the transaction vesting the 

Title as shown in Schedule A, is 

1. A fraudulent conveyance or fraudulent transfer; or 

2. A preferential transfer for any reason not specifically stated 
elsewhere in the policy.   

F. Any lien on the Title for real estate taxes or assessments imposed by 
governmental authority and created or attaching between Date of Policy and 
the date of recording of the deed or other instrument of transfer in the Public 
Records that vests Title as shown in Schedule A. 
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IX. Does the Claim fall under an Exception from Coverage? 

A. An Exception is different from an Exclusion in that Exceptions are items 
that would otherwise be covered under the policy and would normally fall 
under the scope of Policy.  Exclusions deal with those items that are not 
covered and are not within the scope of the Policy. 

B. The Survey Exception removes from coverage any encroachment, 
encumbrance, violation, variation, or adverse circumstance affecting the 
Title that would be disclosed by an accurate and complete land survey of 
the Land.  The term “encroachment” includes encroachments of existing 
improvements located on the Land onto adjoining land, and encroachments 
onto the Land of existing improvements located on adjoining land.  This 
exception can be removed with the submission of an acceptable survey prior 
to closing and issuance of a Policy. 

1. In Brenner v. Lawyers Title Ins. Corp., 240 Va. 185, 397 S.E.2d 100 
(1990), the Plaintiff was sued by her neighbor to establish an 
easement by prescription.  The title insurance company denied 
coverage because the suit fell under both the Post-Policy Exclusion 
and that the Survey Exception.  The Supreme Court of Virginia held 
that the prescriptive easement claim fell under the Survey Exception 
and the denial of coverage was proper.  The Court also held that 
there was no need to address the Post-Policy Exclusion because 
when the Policy excludes coverage on one basis, the applicability of 
another provision negating coverage becomes irrelevant, and a 
ruling on the issue becomes moot. 

C. Parties in Possession. 

1. In Parrish v. Fannie Mae, 292 Va. 44, 787 S.E.2d 116 (2016) the 
Supreme Court of Virginia held that in “most foreclosure cases, a 
trustee's deed will satisfy the foreclosure purchaser’s burden to 
establish that it acquired a right of possession after the homeowner’s 
original, lawful entry, and the homeowner will have no good-faith 
basis to contest it.  However, in limited circumstances, the 
homeowner could allege facts sufficient to place the validity of the 
trustee’s deed in doubt.  In such cases, the general district court’s 
lack of subject matter jurisdiction to try title supersedes its subject 
matter jurisdiction to try unlawful detainer and the court must 
dismiss the case without prejudice.” 

D. Mechanic’s Liens.   

1. In the context of a “standard” residential closing, the underwriter 
will generally remove the mechanic’s lien exception from the final 
policy in reliance upon an affidavit from the prior owner stating that 
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no work has been performed on the property within the past 120 
days. 

2. In the context of a construction loan, the ALTA 32/33 Endorsements 
are generally used.  

3. The ALTA 33 Endorsement revises the policy to cover: 

a. The invalidity or unenforceability of the lien of the insured 
mortgage as security for each draw made on or before the 
Date of Coverage;   

b. The lack of priority of the lien of the insured mortgage as 
security for each advance made on or before the Date of 
Coverage, over any lien or encumbrance on the Title 
recorded in the Public Records and not shown in Schedule 
B; and  

c. The lack of priority of the lien of the insured mortgage, as 
security for each advance made on or before the Date of 
Coverage over any Mechanic’s Lien, if notice of the 
Mechanic’s Lien is not filed or recorded in the Public 
Records, but only to the extent that the charges for the 
services, labor, materials or equipment for which the 
Mechanic’s Lien is claimed were designated for payment in 
the documents supporting an advance disbursed by or on 
behalf of the Insured on or before Date of Coverage.   

4. The endorsement does not insure against loss or damage (and the 
Company will not pay costs, attorneys’ fees or expenses) because of 
any Mechanic’s Lien arising from services, labor, material or 
equipment:  

a. Furnished after Date of Coverage; or   

b. Not designated for payment in the documents supporting a 
Construction Loan Advance disbursed by or on behalf of the 
Insured on or before Date of Coverage.  

5. The ALTA 33 amends the policy to change the Date of Coverage to 
the date of the last draw, acknowledge the amount of the last draw, 
and increase the policy limits to the amount of the aggregate draws 
(as well as updating both Schedule A and Schedule B to reflect any 
changes in the status of title through the date of the endorsement). 

E. All items listed in Schedule B. 
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1. The mere fact that an item is listed in Schedule B of the policy does 
not necessarily mean that it is in the chain of title to the property or 
is otherwise enforceable as to the property. 

2. The converse of that is just as true 

3. Easement By Prescription:   “In order to establish a private right of 
way over lands of others by prescription, the claimant must prove 
that his use of the roadway was adverse, under a claim of right, 
exclusive, continuous, uninterrupted, and with the knowledge and 
acquiescence of the owners of the land over which it passes, and that 
the use has continued for a period of at least 20 years.  Pettus v. 

Keeling, 232 Va. 483, 485, 352 S.E.2d 321, 323 (1987). 

4. Easement by Estoppel:   “Easements are sometimes created by 
estoppel; for example, if the vendor of land actually or 
constructively makes representations as to the existence of an 
easement appurtenant to the land sold to be enjoyed in land which 
the vendor has not sold. Thus, where a vendor describes the land 
sold as bounded on a street described as running through the 
vendor's unsold land, the vendor is, as against his vendee, (though 
not necessarily as against the public, or third persons), estopped to 
deny the existence of such a street, the conveyance practically 
creating a private right of way over the vendor's land along the route 
described in favor of the grantee.”  Walters v. Smith, 186 Va. 159, 
172, 41 S.E.2d 617, 623 (1947). 

5. Easement by Prior Use:   “In order to establish an easement by 
implication from preexisting use, several factors must be shown. 
The use of the property must have been continuous, apparent, 
reasonably necessary for the enjoyment of the dominant tract, and 
in existence at the time of the conveyance. When a common owner 
of property imposes an obvious and permanent use on one part of 
the property for the benefit of another part and sells each part to a 
different purchaser, an easement corresponding to the use may be 
deemed to have been conveyed along with them.”  Fones v. Fagan, 
214 Va. 87, 90-91, 196 S.E.2d 916, 919 (1973).  [Internal citations 
omitted]. 

6. Easement By Necessity:  “The elements of easement by necessity 
are as follows: (1) the dominant and servient estates were derived 
from a common title, i.e., "at some time in the past, [they] belonged 
to the same person," (2) the easement is "reasonably necessary to 
the enjoyment of the dominant estate," and (3), the dominant estate 
became landlocked at the time of the severance of the two estates 
and there is no "means of ingress and egress" other than over the 
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servient estate.  Palmer v. R. A. Yancey Lumber Corp., 294 Va. 140, 
153 n.11, 803 S.E.2d 742, 749 (2017). 

7. Burdette v. Brush Mt. Estates, LLC, 278 Va. 286, 682 S.E.2d 549 
(2009).  Property owners record a “Plat of Boundary Line 
Adjustment.”  That plat depicts a 50 foot strip across both lots with 
a notation “See Note #6”.  Note #6 says: “"50' PRIVATE 
EASEMENT FOR INGRESS, EGRESS AND PUBLIC UTILITY 
FOR THE BENEFIT OF TAX PARCEL 27(A) 40 [Brush 
Mountain's real property], IS HEREBY CONVEYED."  The lots 
change hands and those deeds refer to the plat.  Brush Mountain took 
steps to rezone its property and to utilize the easement for access.  
The new owner, Burdette, sued to enjoin the use of the easement 
claiming that it was never validly created.  The Supreme Court of 
Virginia held that no easement was created because: (1) Brush 
Mountain was a stranger to the Plat, and (2) a Plat alone cannot serve 
as an instrument of conveyance. 

8. Sun Yung Lee v. ZOM Clarendon, L.P., 665 F. Supp. 2d 603 (E.D. 
Va. 2009).  Multiple lots in Arlington County, Virginia had common 
ownership in the 1920’s.  In 1928, the owner of the lots placed them 
all under a single deed of trust.  The properties changed hands a 
number of times, subject to the deed of trust.  In 1932, the lender 
released some, but not all of the lots from the deed of trust.  The 
deed of release claimed to reserve an easement across the released 
lots for the benefit of the remaining lots.  There was a subsequent 
foreclosure of the remaining lots.  In 2009, the owner of the 
remaining lots sued to establish and easement across the released 
lots based on theories of an express or an implied easement.  The 
United States District Court for the Eastern District of Virginia held 
that no express easement was created by virtue of the reservation of 
an easement in the deed of release.  The matter went forward to trial 
on the implied easement theories. 

9. Beach v. Turim, 287 Va. 223, 754 S.E.2d 295 (2014).  Beach owned 
Lot 509 and Turim owned lot 510 of the Yates Gardens Subdivision 
created by deed of subdivision in 1960.  The deed of subdivision 
states, “easements are hereby created as shown on the attached plat.”  
The plat is contradictory.  It depicts a 4’ “private walk easement” at 
the rear of lots 1-6 and lots 507-511.  A Note on the plat states “4’ 
easement is on Lots 1, 2, 3, 4, 5, 6, 507, 508, and 509 only.”   510 
and 511 are omitted.  The Supreme Court of Virginia held that no 
express easement was created.  “The deed in this case does not state 
to whom the easement is granted. In addition, the purpose of the 



Anatomy of a Title Insurance Claim 

Page 18 of 24 
 

 

John E. Rinaldi 

Walsh Colucci Lubeley & Walsh PC  
4310 Prince William Pkwy. , Suite 300  

Prince William, VA  22192 

Phone:  (703) 680-4664 | Ext. 5116  

jrinaldi@thelandlawyers.com 

easement is, at best, ambiguous. The plat merely describes the 
location of the easement, on Lots 1-6, 507, 508 and 509 only. To 
constitute a grant, the instrument of conveyance must sufficiently 
describe the grantees ‘so as to be distinguished from all others.’" 
The deed in this case, including the plat, fails to identify to whom 
the easement is granted. Although it describes the location of the 
easement, there is nothing that states that the easement is granted to 
Lot 510. 

10. Bodak v. Mayne, 2016 Va. Unpub. LEXIS 28, 2016 WL 7190135.  
In August 1969, Martin and Suzanna Price subdivided a tract of land 
into 47 lots and recorded the subdivision plat.  The plat labels three 
areas as a “Right-Of-Way.” The first is a fifty-foot wide right-of-
way upon which a road is located. The second is a thirty-foot wide 
right-of-way known as the “Parking and Recreation Area.” The third 
is another thirty-foot wide right-of-way that extends north from the 
western end of the road to the river, along the western edge of a lot 
(lot 25). This third right-of-way is the subject of the appeal.   James 
Bodak acquired lot 25 in 2003. In 2013, he wrote a letter to the 
subdivision’s property owners’ association providing that he does 
“not recognize” any right in the POA or other lot owners to use lot 
25 to access the river.  The POA and 10 lot owners filed for 
permanent injunctive relief against Bodak, seeking to enjoin him 
from preventing free and unencumbered access to the river via the 
right-of-way on lot 25. The Circuit Court held for the POA and lot 
owners.  The Supreme Court of Virginia affirmed. “In the present 
case, the appellees do not claim they received an express easement. 
Rather, they claim private easements acquired when they obtained 
their lots under the recorded plat. This distinction was recognized 
by the Court in Burdette when it noted that ‘[t]he case before us is 
not analogous to those instances when we held that purchasers of 
subdivision lots acquire private easements over rights-of-way that 
are shown on the subdivision plats.’”. 

F. READ THE POLICY! 

X. Was the Claim Made in a Timely Manner? 

A. Insurance provisions requiring timely notice of a claim are reasonable, 
enforceable, and are considered a condition precedent to recovery under a 
policy.  State Farm Mut. Auto. Ins. Co. v. Porter, 221 Va. 592, 597 (1980). 

B. "If a violation of the notice requirement is substantial and material, the 
insurance company need not show that it was prejudiced by such a 
violation."  State Farm Fire & Cas. Co. v. Walton, 244 Va. 498, 504 (1992).   
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C.  “The rationale behind the rule requiring compliance with the notice 
provision is compelling. Absent the requirement of prompt notice by the 
insured of all accidents and occurrences which could implicate the policy, 
the insurer is at the mercy of its insured's willingness to reveal such potential 
claims. As the Virginia Supreme Court has made plain, notice provisions 
are designed to afford the insurer the opportunity to make a timely 
investigation of all circumstances surrounding the accident and to prepare 
an adequate defense if necessary on behalf of the insured.”  Atlas Ins. Co. 

v. Chapman, 888 F. Supp. 742, 745 (E.D. Va. 1995) (citing North River Ins. 

Co. v. Gourdine, 205 Va. 57, 62 (1964)). 

XI. Was there any other prejudicial action by the Insured? 

A. In Bluff Ventures Ltd. P'ship v. Chi. Title Ins. Co., 950 F.2d 139 (4th Cir. 
1991), a lender received a title insurance policy without exception for a 
judgment against the prior owners of the property.  After the lender 
purchased the property at its own foreclosure, the title insurance company 
denied coverage.  The lender proceeded to settle the claim related to the 
judgments without the participation of the title insurance company.  The 
Fourth Circuit Court of Appeals held that because the title insurance 
company had denied the claim, the insured was within its rights to settle the 
claim without the participation of the title insurance company. 

B. In Straight Creek Processing Co. v. Lawyers Title Ins. Corp., Civil No. 94-
0009-B, 1995 U.S. Dist. LEXIS 4662 (W.D. Va. Mar. 30, 1995), the U.S. 
District Court for the Western District of Virginia District granted the title 
insurance company’s motion for summary judgement when the insured 
settled a claim without the consent of the title insurance company.  In an 
unpublished opinion, the Fourth Circuit Court of Appeals upheld that ruling, 
stating, “In Bluff Ventures, the insurer denied coverage before the insured 
settled the claim. It would have been pointless to require the insured to get 
consent from the insurer when the insurer had already stated that no 
coverage existed under the policy. Here, in contrast, Lawyers Title did not 
deny coverage until after Straight Creek settled the claim… Because 
Lawyers Title did not deny coverage until after Straight Creek settled the 
claim, Straight Creek was not relieved of its duty to obtain Lawyers Title's 
prior written consent to the settlement agreement.” Straight Creek 

Processing Co. v. Lawyers Title Ins. Corp., No. 95-1825, 1996 U.S. App. 
LEXIS 1270, at *6-7 (4th Cir. Jan. 31, 1996). 

XII. Is there a Duty to Defend? 

A. “The duty to defend is to be determined initially from the allegations of the 
complaint. But if it is doubtful whether the case alleged is covered by the 
policy, the refusal of the insurer to defend is at its own risk. And, if it be 
shown subsequently upon development of the facts that the claim is covered 
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by the policy, the insurer necessarily is liable for breach of its covenant to 
defend.” Brenner v. Lawyers Title Ins. Corp., 240 Va. 185, 189, 397 S.E.2d 
100, 102 (1990) (citations omitted).  

B. The title insurance company, at its own cost and without unreasonable 
delay, shall provide for the defense of an Insured in litigation in which any 
third party asserts a claim covered by the policy adverse to the Insured.  This 
obligation is limited to only those stated causes of action alleging matters 
insured against by the policy. 

C. The Company shall have the right to select counsel of its choice (subject to 
the right of the Insured to object for reasonable cause) to represent the 
Insured as to those stated causes of action.  It shall not be liable for and will 
not pay the fees of any other counsel. 

D. The Company will not pay any fees, costs, or expenses incurred by the 
Insured in the defense of those causes of action that allege matters not 
insured against by the policy. 

XIII. Okay, so the Claim is valid, now what do we do? 

A. Offer Indemnity/Insure Over Defect. 

B. Corrective Action. 

1. The Company shall have the right, at its own cost, to institute and 
prosecute any action or proceeding or to do any other act that in its 
opinion may be necessary or desirable to establish the Title, as 
insured, or to prevent or reduce loss or damage to the Insured.  The 
Company may take any appropriate action under the terms of the 
policy, whether or not it shall be liable to the Insured.  The exercise 
of these rights shall not be an admission of liability or waiver of any 
provision of the policy.  If the Company exercises its rights under 
this subsection, it must do so diligently.   

2. Whenever the Company brings an action or asserts a defense as 
required or permitted by the policy, the Company may pursue the 
litigation to a final determination by a court of competent 
jurisdiction, and it expressly reserves the right, in its sole discretion, 
to appeal any adverse judgment or order.   

3. If the Company establishes the Title, or removes the alleged defect, 
lien, or encumbrance, or cures the lack of a right of access to or from 
the Land, or cures the claim of Unmarketable Title, all as insured, in 
a reasonably diligent manner by any method, including litigation 
and the completion of any appeals, it shall have fully performed its 
obligations with respect to that matter and shall not be liable for any 
loss or damage caused to the Insured.   
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4. In the event of any litigation, including litigation by the Company 
or with the Company's consent, the Company shall have no liability 
for loss or damage until there has been a final determination by a 
court of competent jurisdiction, and disposition of all appeals, 
adverse to the Title, as insured. 

C. The Insured’s Duty to Cooperate. 

1. In all cases where the policy permits or requires the Company to 
prosecute or provide for the defense of any action or proceeding and 
any appeals, the Insured shall secure to the Company the right to so 
prosecute or provide defense in the action or proceeding, including 
the right to use, at its option, the name of the Insured for this 
purpose.  Whenever requested by the Company, the Insured, at the 
Company's expense, shall give the Company all reasonable aid (i) 
in securing evidence, obtaining witnesses, prosecuting or defending 
the action or proceeding, or effecting settlement, and (ii) in any other 
lawful act that in the opinion of the Company may be necessary or 
desirable to establish the Title or any other matter as insured.  If the 
Company is prejudiced by the failure of the Insured to furnish the 
required cooperation, the Company's obligations to the Insured 
under the policy shall terminate, including any liability or obligation 
to defend, prosecute, or continue any litigation, with regard to the 
matter or matters requiring such cooperation. 

2. The Company may reasonably require the Insured Claimant to 
submit to examination under oath by any authorized representative 
of the Company and to produce for examination, inspection, and 
copying, at such reasonable times and places as may be designated 
by the authorized representative of the Company, all records, in 
whatever medium maintained, including books, ledgers, checks, 
memoranda, correspondence, reports, e-mails, disks, tapes, and 
videos whether bearing a date before or after Date of Policy, that 
reasonably pertain to the loss or damage.  Further, if requested by 
any authorized representative of the Company, the Insured Claimant 
shall grant its permission, in writing, for any authorized 
representative of the Company to examine, inspect, and copy all of 
the records in the custody or control of a third party that reasonably 
pertain to the loss or damage.  All information designated as 
confidential by the Insured Claimant provided to the Company 
pursuant to this Section shall not be disclosed to others unless, in the 
reasonable judgment of the Company, it is necessary in the 
administration of the claim.  Failure of the Insured Claimant to 
submit for examination under oath, produce any reasonably 
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requested information, or grant permission to secure reasonably 
necessary information from third parties as required in this 
subsection, unless prohibited by law or governmental regulation, 
shall terminate any liability of the Company under the policy as to 
that claim. 

D. Pay the issue, if possible. 

XIV. The Measure of Damages under the Policy. 

A. What is a Loss? 

1. The policy does not specifically define the term “Loss”. 

B. If there is a Loss, then when did the Loss occur? 

1. In the context of a Loan Policy. 

2. In Title Ins. Co. v. Indus. Bank of Richmond, Inc., 156 Va. 322, 325, 
157 S.E. 710, 711 (1931), Plaintiff loaned money for purchase of 
property, which was secured by deed of trust. Defendant issued a 
title insurance policy on the property. One prior lien was excluded 
from policy. Customer defaulted on the loan and Plaintiff 
foreclosed. Plaintiff acquired property and subsequently sold it, 
discovering during process the property was subject to street 
improvement assessments. The assessments were prior to date of 
policy and not an exception. Defendant denied liability.  Changes to 
the standard policy have arguably rendered a part of this case moot 
(the distinction between an insured as mortgagee as opposed to 
owner).  However, the Supreme Court of Virginia did hold that the 
“insurer's liability became fixed when the insured, relying on the 
policy, made a bid at the first foreclosure and failed to receive the 
subject matter of its purchase unimpaired by the street assessments.”  
156 Va. at 335, 157 S.E. at 715.  The Court also stated, “[t]he price 
obtained at a public sale at auction, after notice, is considered a fair 
criterion of value.” 156 Va. at 334, 157 S.E. at 714. 

C. In the context of an Owner’s Policy. 

1. Applin v. Chi. Title Ins. Co., 6 Va. Cir. 231 (Fredericksburg, 1985) 
dealt with coverage when there was an error in the legal description 
of the insured property.  The Circuit Court stated, “the damage to 
the plaintiffs here occurred at the time of the conveyance, since 
plaintiffs simply did not get what they thought they were buying. 
The clear inference from the policy is that they were buying all of 
the land… Therefore, any cause of action which the plaintiffs had 
arose as of that time, not when they attempted to sell the land…”  
The court further stated, “[i]t matters not that a profit was made 
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years after the cause of action arose. Damages, if any, reverted back 
to the time the actual cause of action arose which the court must hold 
occurred simultaneously with the closing.”  6 Va. Cir. at 232. 

D. What is the measure of damages? 

1. The policy is a contract of indemnity against actual monetary loss, 
damage sustained, or incurred by the Insured Claimant who has 
suffered loss or damage because of matters insured against by the 
policy.   

2. The extent of liability of the Company for loss or damage under the 
policy shall not exceed the lesser of 

a. The Amount of Insurance; or 

b. The difference between the value of the Title as insured and 
the value of the Title subject to the risk insured against by 
the policy.  

i. See REVI, LLC v. Chi. Title Ins. Co., 290 Va. 203, 
776 S.E.2d 808 (2015).  (Dispute regarding 
diminution of value in insured property subject to an 
easement). 

3. If the Company pursues its rights to try to correct title and is 
unsuccessful in establishing the Title, as insured,  

a. The Amount of Insurance shall be increased by 10%, and 

b. The Insured Claimant shall have the right to have the loss or 
damage determined as of the date the Insured Claimant made 
the claim or as of the date it is settled and paid.   

4. The Company will also pay those costs, attorneys' fees, and 
expenses incurred related to any curative or defense of a claim.   

5. In a claim arising out of a deficiency in the legal description of an 
insured parcel, the U.S. District Court for the Eastern District of 
Virginia, Richmond Division, held that the measure of damages 
under the policy was the cost of the survey necessary to establish the 
correct boundary lines of the property. Miller v. Lawyers Title Ins. 

Corp, 112 F. Supp. 221 (E.D. Va. 1953). 

6. In MacDonald v. Lawyers Title Ins. Corp., No. 95-1219, No. 95-
1220, 1996 U.S. App. LEXIS 4505 (4th Cir. Mar. 15, 1996), the title 
insurance company insured title to a property without exception for 
6 mechanic’s liens with a face amount of $154,606.92.  The insureds 
under the policy were ultimately responsible to pay $83,986.45 to 
remove those liens.  The insureds sued under the policy claiming 
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that under both Industrial Bank and Bluff Ventures, they were 
entitled to damages of $154,606.92, the amount of the impairment 
on the date the insureds acquired title. The Court stated, “Neither 
Bluff Ventures nor Industrial Bank stands for the proposition that, in 
the instant case, the plaintiff’s damages should be calculated by the 
face value of the liens at the time of the foreclosure sale, instead of 
the cost of actually removing the liens. In Bluff Ventures and 
Industrial Bank, the plaintiff received as damages the face value of 
the lien because, in each case, the lien was valid and the face value 
of the lien was the cost of removing the lien. Neither case involved 
a situation where a lien encumbering the property at the time of the 
foreclosure sale turned out to be invalid or was settled for a lesser 
amount.”  Id. at 21. 

XV. Conclusion. 

A. READ THE POLICY! 
 


